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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 06-81086-CIV-MIDDLEBROOKS/JOHNSON

SECURITIES AND EXCHANGE COMMISSION,
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MERCER CAPITAL, INC., T ol
MERCER CAPITAL MANAGEMENT, INC.,
TRI-STATE ENERGY GRrROUP, LLC.

TRI-STATE ENERGY GROUP I, LTD.,
TRI-STATE ENERGY GROUP I, L'TD., and
ROBERT L. FLICKINGERII,

Defendants.

ORDER GRANTING MOTION FOR PRELIMINARY INJUNCTION
This Cause comes before the Court on Plaintiff's Motion for Preliminary Injunction (DE 30).
The Court held hearing on the matter on December 7, 2006, and is fully advised in the premises. Upon
an examiation of the evidence and legal standard involved, the Court finds that a preliminary
injunction should issue.
FINDINGS OF FACT

A, THE DEFENDANTS

Mercer Capital is a Delaware corporation incorporated in December 1999 with its
principal places of business in Boca Raton, Florida and Portland, Oregon. [Mercer Capital Articles of
Incorporation, Del. Corp. Records (“Mercer Capital Articles”) (PL. Ex. 1)]. Mercer Capital was
registered as a commodities broker with the Commodities Futures Trading Commuission (“CFTC”)

until 2004, when it withdrew its registration after entering a settlement with the National Futures



Case 9:06-cv-81080-DMM  Document 47  Entered on FLSD Docket 12/12/2006 Page 2 of 19

Association (“NFA”) arising from disciplinary proceedings. [Mercer Capital NFA Records (Pl Ex.
2); Certified NFA Online Membership Status for Mercer Capital, Inc.]. Since at least September
2004, Mercer Capital has offered and sold its own private placement mvestrnents. Since March 2006,
it has been attempting to register a public resale of its stock. [Mercer Capital September 1, 2004
Private Placement Memorandum (“Mercer Capital 9/1/04 PPM”) (PL Ex. 3); Mercer Capital
March 30, 2006 Form SB-2 Registration Statement (“Mercer Capital 3/30/06 Registration
Statement”) (PL Ex. 4)].

Mercer Capital Management is a Florida corporation incorporated in July 2004 with its
principal places of business in Boca Raton, Florida and Portland, Oregon. [Mercer Capital
Management Articles of Incorporation, Fla. Corp. Recqrds (“Mercer Capital Management
Articles”) (PL Ex. 5); Mercer Capitai'3/30/06 Registration Statement (PL Ex. 4)]. It is a wholly-
owned subsidiary of Mercer Capital. [Mercer Capital 3/30/06 Registration Statement (PL. Ex. 4)].
Mercer Capital Management has been registered ag a commodities broker with the CFTC,
alt‘hough it withdrew its CFTC registration and NFA membership effective in October 2006.
[Mercer Capital Management NFA Records (PL Ex. 6)]. It has been offering and selling
investments in the Tri-State Companies since December 2005. [Declaration of David H.
Sagerman (“Sagerman Dec.”) (PL Ex. 7) at §§ 3-7 and PL Exs. A, B and ).

Tri-State Energy Group I is 2 Wyoming limited partnership formed on July 31, 2006 with
its purported principal place of business in Casper, Wyoming. [Tri-State Energy Group I
Certificate of Domestic Limited Partnership (Pl Ex. 8)]. Since December 2005, Tri-State Energy
Group I has issued oil and gas limited partnership investments to investo?s. [Tri-State Energy
Group I December 1, 2005 Private Placement Memorandum (“Tri-State Energy Group I 12/1/05

PPM”) (PL. Bx. 9); Tri-State Energy Group I May 1, 2006 Private Placement Memorandum (“Tri-
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State Energy Group I 5/1/06 PPM”) (Pl. Ex. 10); Declaration of Harald G. Martin (“Martin
Dec.”) (PL Ex. 11) at 6 and PL. Ex. DJ. |

Tri-State Energy Group II represents itself as a Wyoming limited partnership. [Tri-State
Energy Group II May 1, 2006 Private Placement Memorandum (“Tri-State Energy Group II
5/1/06 PPM™) (PL Ex. 12); Martin Dec. (Pl. Ex. 11} at § 11 and Pl Ex. E]. However, the
Wyoming Secretary of State’s Office has no record of such a company. [Certifications of
Wyoming Secretary of State (“Wyoming Sec. of State Certs.”) (Comp. PL Bx. 13)]. That
Office's Division of Corporations does show a Tri-State Energy II, LLC, registered with the state
as of September 28, 2006, with its purported principal place of business in Casper, Wyoming.
[Tri-State Energy II, LLC printout (Pl Ex. 14)].

Tri-State Energy Group, LLC (“Tri-State Group™} is a Wyoming limited liability company
formed in October 2005 with its purported principal place of business in Casper, Wyoming. [Tri-
State Group Articles of Organization (“Tri-State Group Articles”) (Pl Ex. 15)]. Tri-State Group
is the general partner of Tri-State Bnergy Group I and Tri-State Energy Group II. [Tri-State
Energy Group I Certificate of Domestic Limited Partnership (Pl Ex. 8); Tri-State Energy Group
IT 5/1/06 PPM (PL Ex. 12) at Martin-00019].

Flickinger resides in Pompano Beach, Florida. He is the president and majority
shareholder of Mercer Capital and a director of Mercer Capital Management. [Mercer Capital
Articles (P1. Ex. 1); Mercer Capital Management Articles (Pl Ex. 5)]. Flickinger is “Governing
Person” of Tri-State Group, and Executive Vice President and Chief Operating Officer of Tri-
State Energy Group I and Tri-State Energy Group II. [Tri-State Energy Group Articles (Pl. Ex.
15); Tri-State Energy Group I 5/1/06 PPM (Pl Ex. 10); Tri-State Energy Group II 5/1/06 PPM

(Pl Ex. 12). Flickinger essentially runs and controls all of the Defendant entities. [Transcript of
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December 5, 2006 Deposition of Defendant Robert L. Flickinger (“Flickinger Tr.”)]. Flickinger
has no real experience in the oil and gas industry, claiming his knowledge comes from prior

involvement in commodities trading.

B. OVERVIEW OF MERCER CAPITAL AND MERCER CAPITAL
MANAGEMENT

In June 2000, Mercer Capital began operating as a CFTC~reglistered introducing broker-
dealer, conducting a limited futures and commodities business. [Mercer Capital NFA Records
(PL Ex. 2)]. In March 2003, the NFA issued a complaint against Mercer Capital, Flickinger, and.
others alleging numerous sales practice viélations in connection with their commodities business.
[2003 NFA Complaint (PL. Ex. 16)].

In September 2004, after completing a one-year review period imposed under a settlement
of the NFA complaint; Flickinger withdrew Mercer Capital’'s CFTC registration and NFA
membership. [Mercer Capital NFA Records (PL. Ex. 2)]. One month later, the Pennsylvania
Securities Commission issued a Summary Qrder to Cease and Desist against Mercer Capital for
fraudulent sales practices and conducting unregistered securities offerings to unaccredited

investors. [Declaration of Patrick Spino (“Spino Dec.”) (PL Ex. 17) at § 12 and P1. Ex. B].

Flickinger created Mercer Capital Management in September 2004, registered it with the
CFTC and NFA, and based the majority of the firm’s operations in Boca Raton, Florida. [Mercer
Capital Management Articles (Pl Ex. 5); Mercer Capital Management NFA Records (PL Ex. 6)].
In December 2005, the NFA informed Flickinger it was again investigating him, as well as alleged
sales practice violations at Mercer Capital Management. [NFA Correspondence with Flickinger
(Composite PL. Ex. 18)]. Pursuant to NFA rules, Mercer Capital Management was then required

to tape record all investor calls. Jd..
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Flickinger sought to withdraw his and Mercer Capital Management’s NFA membership
and CFTC registration in January 2006, but the NFA initiaily refused this request as to Mercer
Capital Management because of its pending investigation. Id. Flickinger therefore withdrew only
his personal NFA registration and CFTC status in January 2006. Jd. On August 30, 2006, the
NFA filed another complaint against Mercer Capital, Mercer Capital Management, Flickinger and
others, charging them with making deceptive, misleading and high-pressure sales solicitations,
committing books-and-records violations, and failing to maintain an adequate axjti»rnoney
laundering program. [2006 NFA Complaint (Pl Ex. 19)]. Tilis l.action is still pending. The NFA
finally allowed Mercer Capital Management to withdraw its NFA membership and CFTC

registration in October 2006. Mercer Capital Management NFA Status Information (P1. Ex. 20).

Starting in Decernber 2005, Mercer Capital Management and Flickinger sought to raise

- $20 million through an unregistered offering of limited partnership interests in Tri-State Bnergy
Group 1, a purported oil and gas property acquisition company. [Martin Dec. (PL Ex. 11) at {6
and Ex. D; Commission 9/19/06 Attestations regarding Tri-State Energy Group I and I (*Comm.
9/16/06 Attests.”)(Comp. Pl Ex. 21)]. Tri-State Energy Group I's December 2005 PPM
purports to make its offering pursuant to an exemption from the registration réquiremcnt under
Rule 506 of Regulation D. [Tri-State Energ}; Group 1 12/ 1/05 PPM (P1 Bx. 9) at Martin 0003].
Under Flickinger’s direction, Mercer Capital Management has advertised its services as a discount
commodities broker through cold calls, direct mailings, and the Internet. [Declaration of Clifford
A. Jacbker (“Jacbker Dec.”) (PL Ex. 22) at § 2; Martin Dec. (Ex, 11) at § 3; Sagerman Dec. (PL
Ex. 7) at 4 7-8]. Mercer Capital Management, through websites such as www.futuresource.com,

among others, asks prospective investors to complete a form or call for free information on
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commodities, futures, and options investments. [Declaration of Jacob Strohman (“Strohman
Dec.”) (Pl. Ex. 23); First Declaration of Tiffany R. Roybal (“First Roybal Dec.”) (Pl. Ex. 24} at
PL Exs. A, B, C and D; Jaebker Dec. (Pl Ex. 22) at § 2, Martin Dec. (P Bx. 11) at 4 3}.

When prospective investors request the free information, sales agents direct investors to
one of a series of unregistered fraudulent offerings by Mercer Capital or Mércer Capital
Management, including the Tri-State Energy Group I offering. [Jaebker Dec. (PL Ex. 22) at § 2;
Martin Dec. (PL. Ex. 11) at 993, 7-8].

In this manner, Mercer Capital Management, Flickinger, and sales agents solicit
investments in Tri-State Bnergy Group I at $20,000 per unit. [Sagerman Dec. (PL Ex. 7) at 96
and 9-11 and Pl. Ex. C; Martin Dec. (PL. Ex. 11) at § 6 and P1. Ex. D]. They tell investors Tri-
State Energy Group I has acquired oil and gas producing properties, and has contracts with an
established energy company to operate the partnership properties. [Martin Dec. (PL Ex. 11) at
9]. They promise investors profits of 40 to 50 percent annually. [Martin Dec. (PL Ex. 11) at §
10], Hearing Testimony of Mr. Fok. Flickinger and sales agents then send prospective investors a
Private Placement Memorandum (“PPM”) ;md other offering documents for the Tri-State Energy
Group 1 offering, and often contact the investors with additional sales pitches. [Martin Dec. (PL
Ex. 11) at § 6 and PL Exs. C and D; Sagerman Dec. (PL Ex. 7) at §J 6 and 10 and PL Exs. A, B
and CJ.

Tri-State Energy Group I's December 2005 PPM and the other offering documents state
the company will be using Five States Energy Company, an unrelated Texas firm, to operate its
properties. [Tri-State Energy Group 1 12/1/05 PPM (P1. Ex. 9) at Martin-00108]. The December
2005 PPM explains that Five States Energy is an established oil and gas investment company with

years of experience in the industry, and includes information about Five States Energy’s board of
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directors and key management personnel [/d. at Martin-00127-00130]. The same offering
documents include a summary of Five States Energy’s prior oil and gas projects and its past
investment returns. [Jd. at Martin-00132-00133]. The December 2005 PPM indicates the Tri-
State Energy Group I offering will continue through December 2006. [Id. at Martin-00107].

In May 2006, the Tri-State Companies and Flickinger created new PPMs for a second
unregistered Tri-State Energy Group [ offering, and a new unregistered offering for Tri-State
Energy Group II, which Mercer Capital Management, the Tri-State Companies, Flickinger, and
sales agents have sent to investors. {Tri-State Energy Group I 5/1/06 PPM (PL Ex. 10); Tri-State
Energy Group II 5/1/06 PPM (FI. Ex. 12); Jacbker Dec. (Pl. Ex. 22) at 4 2 and Pl. Ex. D; Martin
Dec. (Ex. 11) at § 7 and Ex. E; Comm. 9/16/06 Attests. (Comp. Ex. 21)]. Each of these offerings
is for $40 million, is almost identical to each other and the first Tri-State Energy Group I offering.
Bach purports to make its offering pursuant to an exempfion from the registration requirement
under Rule 506 of Regulation D. [Tri-State Energy Group I 12/1/03 PPM (PL. Ex. 9); Tri-State
Energy Group 1 5/1/06 PPM (Pl Ex. 10) at Sagerman 00075; Tri-State Energy Group II 5/1/06
PPM (P1 Ex. 12) at Martin 00003]. The Defendants contact and sélicit investors using the same
methods they used for the initial Tri-State Energy Group I offering. [Jacbker Dec. (Pl Ex. 22) at
€ 2; Harrell Dec. (PL Ex. 25) at 3.

Mercer Capital Management’s sales agents tell investors they can reasonably expect 40 to
50 percent annual profits because another unrelated enmergy firm with which the Tri-State
Companies had contracted, BASA Resources, Inc., had earned similar returns for their invesiors
on prior projects. [Jaebker Dec. (Pl Ex. 22) at § 3; Martin Dec. (Pl. Ex. 11) at § 10, Harrell Dec.
(Ex. 25) at 11 5-6). Sales agents also tell investors Tri-State has an agreement to purchase 300

producing oil wells from another unrelated energy company, Kerr-McGee Corporation (“Kerr-
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McGee”), a subsidiary of Anadarko Petroleum Corp., one of the world’s largest independent il
and gas exploration and production companies, located just outside of Dallas, Texas. [Jacbker
Dec. (PL Bx. 22) at 1 3; Harrell Dec. {P1. Bx. 25) at 1 5; Martin Dec. (P1. Ex. 11) at §12].

The May 2006 PPMs assert the Tri-State Group has elected to work with BASA
Resources and Kerr-McGee in obtaining and operating the partnerships’ properties. [Tri-State
Energy Group I 5/1/06 PPM (PL Ex. 10) at Sagerman-000101; Tri-State Energy Group II 5/1/06
PPM (Bx. 12) at Martin-00030], ‘They also each aftach a purported operating agreement with
BASA Resources. [Tri-State Energy Group I 5/1/06 PPM l‘(PI. Ex. 10) .at Sagerman-00121-
00151; Tri-State Energy Group 1T 5/1/06 PPM (PL Ex. 12) at Martin-00051-00080].

These same PPMs contain detailed information concerning BASA Resources and Kerr-
McGee, including: 1) information about Kerr-McGee and BASA Resources’ boards of directors
and management; 2) detailed “investment summaries” for those firms; and 3){ descriptions of
BASA Resources and Kerr-McGee's oil and gas production, investment, and exploration
portfolios. [Tri-State Energy Group I 5/1/06 PPM (PL Ex. 10) at Sagerman-00101-00107, Tri-
State Energy Group II 5/1/06 PPM (PL. Ex. 12) at Martin-00030-00036]. The PPMs also contain
an appendix called “Prior Activities,” consisting of a one-page chart entitled “Cash Distributions
as a Percentage of Original Bquity,” that lists prior investment returns for 18 oil and gas projects
since 1999 that achieved annual investment returns as high as 138 percent, with average returns of
40 percent. [Tri-State Energy Group I 5/1/06 PPM (Pl Ex. 10) at Sagerman-00119-00120; Tri-
State Energy Group II 5/1/06 PPM (PL Ex. 12) at Martin-00048-00049].

Including the initial Tri-State Energy Group I offering discussed above, the Tri-State
Companies apparently have raised at least close to $1 million. [Declaration of Terry W. Rippy

(“Rippy Dec.”) (Pl Bx. 27) at § 8 Second Declaration of Tiffany Roybal (PL Ex. 41).].



